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FI/ED: AXJXVW 30, 2000

IN THE COURT OF APPEALS OF THE STATE OF OREGON

KENNETH SUMMERS,

RHVSRQGHQW,

Y.

HOWARD G. BINNS;

JOHN T. JACKSON DQG LARRY ALEXANDER,

DHIHQGDQWV,

DQG

JOHN ALLEN STEVENS,

ASSHOODQW.

(9509-06233; CA A95609)

ASSHDO IURP CLUFXLW CRXUW, MXOWQRPDK CRXQW\.

AQQD J. BURZQ, JXGJH.

AUJXHG DQG VXEPLWWHG JDQXDU\ 29, 1999.

PKLOLS SFKXVWHU, II, DUJXHG WKH FDXVH IRU DSSHOODQW. WLWK KLP RQ WKH EULHIV ZDV DLHUNLQJ & SFKXVWHU.

VLFWRU CDO]DUHWWD DUJXHG WKH FDXVH DQG ILOHG WKH EULHI IRU UHVSRQGHQW.

BHIRUH EGPRQGV, PUHVLGLQJ JXGJH, DQG AUPVWURQJ DQG KLVWOHU,* JXGJHV.

ARMSTRONG, J.

AIILUPHG.

*KLVWOHU, J., vice WDUUHQ, P.J., UHWLUHG.

ARMSTRONG, J.

DHIHQGDQW SWHYHQV DSSHDOV IURP D MXGJPHQW LQ IDYRU RI SODLQWLII RQ D GHIDPDWLRQ FODLP. SWHYHQV DVVLJQV HUURU WR

WKH WULDO FRXUW'V GHQLDO RI KLV PRWLRQ IRU D GLUHFWHG YHUGLFW DQG LWV IDLOXUH WR LQVWUXFW WKH MXU\ DV WR DEVROXWH DQG

TXDOLILHG SULYLOHJHV. WH DIILUP.

BHFDXVH WKH MXU\ UHWXUQHG D YHUGLFW LQ IDYRU RI SODLQWLII, ZH VWDWH WKH IDFWV LQ WKH OLJKW PRVW IDYRUDEOH WR KLP. JRKQ

JDFNVRQ ZDV HPEURLOHG LQ D FXVWRG\ GLVSXWH ZLWK KLV IRUPHU VSRXVH, RHEHFFD BDWHV. BDWHV OLYHG LQ NHZEHUJ,
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OUHJRQ, DQG JDFNVRQ OLYHG LQ RHQR, NHYDGD. IQ WKH SURFHHGLQJ WKDW GLVVROYHG JDFNVRQ DQG BDWHV'V PDUULDJH, WKH

FRXUW KDG DZDUGHG FXVWRG\ RI WKH SDUWLHV' WZR FKLOGUHQ WR BDWHV. IQ DGGLWLRQ, MLFKDHO, RQH RI BDWHV'V FKLOGUHQ

IURP D IRUPHU PDUULDJH, DOVR OLYHG ZLWK BDWHV. JDFNVRQ EHOLHYHG WKDW MLFKDHO ZDV VH[XDOO\ DEXVLQJ RQH RU ERWK RI

KLV FKLOGUHQ DQG WKDW BDWHV'V OLYH-LQ ER\IULHQG, EG PDUULVK, ZDV SK\VLFDOO\ DEXVLQJ WKHP. BHFDXVH RI WKH DOOHJHG

DEXVH, JDFNVRQ UHSHDWHGO\ VRXJKW WR KDYH FXVWRG\ RI KLV WZR FKLOGUHQ DZDUGHG WR KLP. See Jackson and

Jackson, 147 OU ASS 500, 502-04, 936 P2G 1043 (1997). HRZHYHU, QR HYLGHQFH RI DEXVH ZDV IRXQG, DQG
JDFNVRQ GLG QRW JDLQ FXVWRG\ RI KLV FKLOGUHQ.

IQ 1994, JDFNVRQ ILOHG D PRWLRQ IRU DQ RUGHU WR VKRZ FDXVH ZK\ FXVWRG\ RI WKH FKLOGUHQ VKRXOG QRW EH

WUDQVIHUUHG WR KLP. TKH PRWLRQ ZDV EDVHG LQ SDUW RQ KLV DOOHJDWLRQ WKDW WKH FKLOGUHQ ZHUH EHLQJ SK\VLFDOO\ DQG

VH[XDOO\ DEXVHG. Jackson, 147 OU ASS DW 503. IQ VXSSRUW RI WKDW FODLP, JDFNVRQ ZLVKHG WR GLVFUHGLW SODLQWLII, D

NHZEHUJ GHWHFWLYH ZKR KDG LQWHUYLHZHG WKH FKLOGUHQ DQG IRXQG QR HYLGHQFH RI DEXVH. PODLQWLII KDG VLJQHG DQ

DIILGDYLW IRU BDWHV'V DWWRUQH\ DIILUPLQJ WKDW KH KDG IRXQG QR HYLGHQFH RI DEXVH. JDFNVRQ KLUHG DQ DWWRUQH\, PDP

WLOPRUH, DQG D SULYDWH LQYHVWLJDWRU, LDUU\ AOH[DQGHU, WR DVVLVW KLP LQ WKH FXVWRG\ PDWWHU. HH KRSHG WKDW WKH\

ZRXOG XQFRYHU VRPH HYLGHQFH WR GLVFUHGLW SODLQWLII, SDUWLFXODUO\ HYLGHQFH WKDW SODLQWLII ZDV IRU VRPH UHDVRQ ELDVHG

LQ IDYRU RI BDWHV DQG PDUULVK. EYHQWXDOO\, JDFNVRQ UHSODFHG WLOPRUH ZLWK HRZDUG BLQQV. BLQQV H[SUHVVHG

GLVVDWLVIDFWLRQ ZLWK AOH[DQGHU'V LQYHVWLJDWLRQ DQG JRW JDFNVRQ'V DSSURYDO WR UHSODFH AOH[DQGHU ZLWK SWHYHQV.

PXUVXDQW WR WKH QHZ DUUDQJHPHQW, AOH[DQGHU JDYH SWHYHQV WKH LQIRUPDWLRQ WKDW KH KDG XQFRYHUHG DERXW SODLQWLII.

IQ WKH FRXUVH RI WKDW H[FKDQJH, AOH[DQGHU DSSDUHQWO\ WROG SWHYHQV WKDW PDUULVK KDG IXUQLVKHG GUXJV WR WKH
NHZEHUJ SROLFH DQG WR SODLQWLII LQ SDUWLFXODU DQG WKDW SODLQWLII ZDV D "QHUYRXV ZUHFN" DQG KDG WULHG WR JHW RII

ZRUN E\ ILOLQJ D ZRUNHUV' FRPSHQVDWLRQ FODLP IRU SV\FKRORJLFDO SUREOHPV.

SWHYHQV UHOD\HG WKDW LQIRUPDWLRQ WR SODLQWLII. HH DOVR DWWHPSWHG WR IXUWKHU LQYHVWLJDWH SODLQWLII. AW RQH SRLQW,
JDFNVRQ FDOOHG KLV IRUPHU LQVXUDQFH DJHQW, MLNH OOEHUGLQJ, DQG DVNHG KLP ZKHWKHU KH NQHZ DQ\WKLQJ DERXW

SODLQWLII. OOEHUGLQJ DSSDUHQWO\ WROG JDFNVRQ WKDW SODLQWLII ZDV D "GLUW\ FRS." JDFNVRQ WKHQ DVNHG OOEHUGLQJ WR
FRQWDFW SWHYHQV VR WKDW OOEHUGLQJ FRXOG UHOD\ DQ\ LQIRUPDWLRQ KH KDG DERXW SODLQWLII WR SWHYHQV. SWHYHQV DQG

OOEHUGLQJ VHW XS D PHHWLQJ DW ZKLFK SWHYHQV PDGH GHIDPDWRU\ VWDWHPHQWV DERXW SODLQWLII, LQFOXGLQJ WKH DOOHJDWLRQ
WKDW SODLQWLII ZDV D GUXJ WUDIILFNHU ZKR KDG HQJDJHG LQ GUXJ WUDQVDFWLRQV ZLWK PDUULVK DQG RWKHUV DW WKH SDSHU PLOO
ZKHUH PDUULVK ZRUNHG. HH FODLPHG WKDW ERWK WKH DUXJ EQIRUFHPHQW AJHQF\ DQG WKH IQWHUQDO RHYHQXH SHUYLFH

ZHUH LQYHVWLJDWLQJ SODLQWLII LQ FRQQHFWLRQ ZLWK WKRVH DFWLYLWLHV. AIWHU WKH PHHWLQJ, OOEHUGLQJ FRQWDFWHG WKH
NHZEHUJ FLW\ DWWRUQH\, ZKR WKHQ ODXQFKHG DQ LQYHVWLJDWLRQ RI SODLQWLII. TKDW LQYHVWLJDWLRQ IRXQG QR HYLGHQFH RI

LOOHJDO DFWLYLWLHV E\ SODLQWLII. TKH VWDWHPHQWV WKDW SWHYHQV PDGH WR OOEHUGLQJ DQG WKRVH WKDW OOEHUGLQJ PDGH WR WKH
FLW\ DWWRUQH\ IRUP WKH EDVLV IRU WKH GHIDPDWLRQ FODLP DJDLQVW SWHYHQV.

SWHYHQV PRYHG DW WULDO IRU D GLUHFWHG YHUGLFW RQ SODLQWLII'V FODLP. TKH WULDO FRXUW GHQLHG WKH PRWLRQ, FRQFOXGLQJ WKDW

WKH VWDWHPHQWV WKDW SWHYHQV KDG PDGH WR OOEHUGLQJ ZHUH QRW VXIILFLHQWO\ UHOHYDQW WR WKH FXVWRG\ GLVSXWH WR EH
FRYHUHG E\ WKH DEVROXWH SULYLOHJH IRU VWDWHPHQWV PDGH E\ DWWRUQH\V DQG SDUWLHV LQ WKH FRXUVH RI OLWLJDWLRQ.

ASSDUHQWO\ EDVHG RQ WKDW FRQFOXVLRQ, WKH WULDO FRXUW DOVR UHIXVHG WR LQVWUXFW WKH MXU\ RQ WKDW SULYLOHJH. TKH MXU\
UHWXUQHG D VSHFLDO YHUGLFW IRU SODLQWLII DJDLQVW SWHYHQV DQG BLQQV, ILQGLQJ WKDW SWHYHQV ZDV DFWLQJ DV BLQQV'V DJHQW

ZKHQ KH PDGH WKH GHIDPDWRU\ VWDWHPHQWV. TKH MXU\ DOVR UHWXUQHG D VHSDUDWH YHUGLFW DJDLQVW AOH[DQGHU. OQO\ WKH
MXGJPHQW DJDLQVW SWHYHQV LV EHIRUH XV RQ DSSHDO.

OQ DSSHDO, SWHYHQV DUJXHV WKDW WKH WULDO FRXUW HUUHG LQ GHQ\LQJ KLV PRWLRQ IRU D GLUHFWHG YHUGLFW EHFDXVH SODLQWLII
IDLOHG WR VXEPLW VXIILFLHQW HYLGHQFH RI IDOVLW\ DQG PDOLFH WR UHDFK WKH MXU\ RQ WKRVH LVVXHV. WH UHMHFW WKDW DUJXPHQW

ZLWKRXW GLVFXVVLRQ. SWHYHQV DOVR DUJXHV WKDW WKH FRXUW HUUHG LQ IDLOLQJ WR LQVWUXFW WKH MXU\ RQ WKH DEVROXWH SULYLOHJH
IRU VWDWHPHQWV PDGH E\ DWWRUQH\V DQG WKHLU DJHQWV LQ WKH FRXUVH RI OLWLJDWLRQ. IQ WKH DOWHUQDWLYH, KH DUJXHV WKDW WKH
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WULDO FRXUW VKRXOG KDYH LQVWUXFWHG WKH MXU\ WKDW KLV VWDWHPHQWV ZHUH FRYHUHG E\ D TXDOLILHG SULYLOHJH. SWHYHQV GLG

QRW UDLVH WKH LVVXH RI TXDOLILHG SULYLOHJH EHORZ DQG, DFFRUGLQJO\, ZH GR QRW DGGUHVV LW. (1) AOWKRXJK SWHYHQV
DGHTXDWHO\ UDLVHG WKH LVVXH RI DEVROXWH SULYLOHJH, KLV SURIIHUHG MXU\ LQVWUXFWLRQ FRQWDLQHG HUURUV RI ODZ.

AFFRUGLQJO\, ZH DIILUP ZLWKRXW UHDFKLQJ WKH PHULWV.

IQ WKLV FDVH, GHIHQGDQWV, LQFOXGLQJ SWHYHQV, UHTXHVWHG WKH IROORZLQJ MXU\ LQVWUXFWLRQ RQ SULYLOHJH:

"AEVROXWH SULYLOHJH DWWDFKHV WR DOO VWDWHPHQWV PDGH SUHOLPLQDU\ WR, LQ WKH FRXUVH RI, RU LQFLGHQWDO WR,
D MXGLFLDO SURFHHGLQJ, VR ORQJ DV WKH\ DUH UHOHYDQW WR WKH SURFHHGLQJV. TKH SULYLOHJH HPEUDFHV

DQ\WKLQJ WKDW PD\ SRVVLEO\ EH SHUWLQHQW. AOO GRXEW VKDOO EH UHVROYHG LQ IDYRU RI LWV UHOHYDQF\ RU
SHUWLQHQF\. WKHQ D GHIDPDWRU\ VWDWHPHQW LV DEVROXWHO\ SULYLOHJHG, QR FDXVH RI DFWLRQ H[LVWV HYHQ LI

WKH GHIDPDWRU\ VWDWHPHQW ZDV PDGH ZLWK DFWXDO PDOLFH DQG ZDV IDOVH. [I]I GHIHQGDQW'V VWDWHPHQW LV
GHWHUPLQHG WR EH DEVROXWHO\ SULYLOHJHG, SODLQWLII FDQQRW SUHYDLO."

TKH WULDO FRXUW GLG QRW JLYH WKH MXU\ WKDW RU DQ\ RWKHU LQVWUXFWLRQ RQ WKH SULYLOHJH IRU VWDWHPHQWV UHODWHG WR OLWLJDWLRQ.
SWHYHQV DVVLJQV HUURU WR WKH WULDO FRXUW'V IDLOXUH WR SURYLGH WKH DERYH LQVWUXFWLRQ WR WKH MXU\. HRZHYHU, EHFDXVH WKH

LQVWUXFWLRQ ZRXOG KDYH HUURQHRXVO\ VXEPLWWHG D TXHVWLRQ RI ODZ WR WKH MXU\, ZH DIILUP WKH WULDO FRXUW'V GHFLVLRQ QRW
WR JLYH WKH LQVWUXFWLRQ.

UQGHU OUHJRQ ODZ,

"[W]KH GHIHQVH RI SULYLOHJH LQ D GHIDPDWLRQ FDVH LV D FRPSOHWH EDU WR UHFRYHU\. TKH GLIIHUHQFH LQ

WHUPV RI SURRI EHWZHHQ DEVROXWH SULYLOHJH DQG TXDOLILHG RU FRQGLWLRQDO SULYLOHJH LV WKDW WKH ODWWHU
UHTXLUHV DQ DIILUPDWLYH VKRZLQJ WKDW WKH FRPPXQLFDWLRQ ZDV IDOVH DQG PDGH ZLWK DFWXDO PDOLFH LQ

RUGHU WR GHIHDW WKH SULYLOHJH, ZKHUHDV WKH IRUPHU PD\ EH RYHUFRPH RQO\ E\ GHPRQVWUDWLQJ WKDW WKH
GHIDPDWRU\ VWDWHPHQW LV LUUHOHYDQW WR WKH VXEMHFW PDWWHU RI WKH SURFHHGLQJ LQ FRQQHFWLRQ ZLWK ZKLFK

WKH FRPPXQLFDWLRQ LV PDGH."

Ducosin v. Mott, 49 OU ASS 369, 371, 619 P2G 678 (1980), on recons 50 RU ASS 207, 622 P2G 763
(1981), aff'd 292 OU 764, 642 P2G 1168 (1982) (FLWDWLRQV RPLWWHG). IW LV ZHOO VHWWOHG LQ OUHJRQ WKDW WKH

TXHVWLRQ ZKHWKHU DQ DEVROXWH SULYLOHJH DSSOLHV, PRUH VSHFLILFDOO\ ZKHWKHU DOOHJHGO\ GHIDPDWRU\ VWDWHPHQWV ZHUH
UHOHYDQW WR WKH XQGHUO\LQJ OHJDO SURFHHGLQJ, SUHVHQWV D OHJDO TXHVWLRQ IRU WKH FRXUW. See, e.g., McKinne\ v.

Cooper, 163 OU 512, 519, 98 P2G 711 (1940). TKH UHTXHVWHG LQVWUXFWLRQ ZRXOG KDYH HUURQHRXVO\ VXEPLWWHG
WKH LVVXH RI WKH UHOHYDQFH RI WKH DOOHJHGO\ GHIDPDWRU\ VWDWHPHQWV WR WKH MXU\ IRU LW WR GHFLGH. IW LV HUURU WR VXEPLW D
TXHVWLRQ RI ODZ WR WKH MXU\ DV D TXHVWLRQ RI IDFW. Johnson v. Shivel\, 9 OU 333, 334 (1881). BHFDXVH WKH

LQVWUXFWLRQ ZDV QRW FRUUHFW LQ DOO UHVSHFWV, WKH WULDO FRXUW GLG QRW HUU E\ UHIXVLQJ WR JLYH LW. See Hernande] v.
Barbo Machiner\ Co., 327 OU 99, 106, 957 P2G 147 (1998). WH WKHUHIRUH DIILUP.

AIILUPHG.

1. On appeal, Stevens argues that the trial court's failure to instruct the jur\ on
both absolute and qualified privileges constituted plain error. Because the question
whether private investigators are protected b\ either an absolute or qualified
privilege when acting as the agents of attorne\s is one of first impression in
Oregon, the applicabilit\ of the privileges to this case was subject to reasonable
dispute. Therefore, the trial court's failure to instruct on those privileges was

not plain error. See, e.g., State Y. Scott, 135 Or App 319, 325, 899 P2d 697, reY
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den 321 Or 560 (1995).

RHWXUQ WR SUHYLRXV ORFDWLRQ.


